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COMMUNITY PROTECTION (OFFENDER REPORTING) BILL 2004 
Second Reading 

Resumed from 12 November. 

HON DERRICK TOMLINSON (East Metropolitan) [10.11 am]:  I am the lead speaker for the Opposition.  I 
ask the Leader of the House how much time I am allowed to use. 

Hon Kim Chance:  It is my intention, at the first opportunity after half an hour, to seek to adjourn the Bill to a 
later stage of this day’s sitting. 

Hon DERRICK TOMLINSON:  I thank the leader.  Will he please tell me for how long I am allowed to speak? 

The PRESIDENT:  Order, members!  This is not question time. 

Hon DERRICK TOMLINSON:  I have never in all my time in this place seen this pseudo guillotine used.  I have 
rarely seen the guillotine used in this place, and I have never seen the process of this House abused by such an 
incompetent leader as this one.  The reason that the legislation has not been passed is the leader’s ineptitude, and 
it is at his feet because of his inept handling of the business of this House. 

Having said that, the Opposition will support this Bill.  The Opposition supported it in the other place.  It is 
legislation that enacts a national agreement.  I do not know whether it is mirror legislation of legislation passed 
by the other States; however, the legislation enacts the agreement to enable the establishment of a national 
register of sex offenders by each of the States establishing its own register and having cooperative agreement 
among the participants.  In that respect, it is desirable legislation.  However, it is legislation that should have 
gone to a committee.  I am fearful of objecting to any of it because I will be accused by the Leader of the House, 
as he accused Hon Peter Foss when Hon Peter Foss suggested that it go to a committee, of harbouring 
paedophiles.  

Hon Kim Chance:  Excuse me; I said nothing of the kind. 

Hon DERRICK TOMLINSON:  That was a disgusting interjection on his part. 

Hon Kim Chance:  It would have been if I had said it. 

Hon DERRICK TOMLINSON:  Yes, he did. 

Point of Order 

Hon KIM CHANCE:  I raise the point that I have been misrepresented.  I said nothing of the kind.  The 
honourable member knows that. 

Hon DERRICK TOMLINSON:  Shall we pause while we check the Hansard? 

The PRESIDENT:  Order!  We are not pausing. 

Hon DERRICK TOMLINSON:  Thank you, Mr President.  I stand by what I said. 

Debate Resumed 

Hon DERRICK TOMLINSON:  Establishing this register is a serious matter.  It will be a very extensive register.  
Let us look at the categories of offences.  Class 1, class 2 and class 3 offences are at the more heinous end of the 
spectrum of criminal activity.  Most of them deal with sexual offences against children of one kind or another.  
Class 3 offences do not necessarily include children.  They relate to murder, if the person against whom the 
offence is committed is not a child; sexual penetration without consent, if the person against whom the offence is 
committed is not a child; and so on.  Therefore, class 3 offences are offences against adults.  Class 2 and class 1 
offences are all sexual offences against children.  I believe the community shares an almost universal abhorrence 
of that. 

There are to be certain requirements of persons convicted of reportable offences.  For a class 1 offence, a person 
is required to report for a period of 15 years; for class 2 offences, for eight years; and for class 3 offences, for 
life.  Reportable offences are not just offences committed within the Western Australian jurisdiction.  Reportable 
offences deal with offences committed within Australia and offences committed elsewhere in the world in a 
jurisdiction in which the category of the offence matches the category of the offence in this country.  A person 
who has a conviction must report to the police within seven days of arriving in Western Australia, and advise the 
police of that conviction.  Therefore, that person will be on the register as an offender.  If that person stays in 
Australia, he must report annually.  He is required to report his name, his address, any identifying marks such as 
tattoos and where he lives.  If he intends to live somewhere for at least 14 days, he must advise his address.  He 
must advise the colour, make and registration number of his motor vehicle.  If he is going to move, he must 
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report that he will move.  If he is going to move outside Australia, he must report that he will go outside 
Australia, where to and for how long.  When he returns to Australia, he must report that he has returned.  If he 
makes a report that he is going to travel and then changes his mind, he must tell the police that he has changed 
his mind.  I believe members will agree that that is a rather stringent requirement, but it is for the worst possible 
offences. 

I will take two minutes, however, to urge caution.  I will take an extreme case.  A couple of years ago a 
colleague of mine, with whom I had taught some 35 years ago, came to me in a distressed state.  He had been 
suspended from his position as a teacher in a Western Australian school because he was being investigated on an 
allegation of misconduct.  He explained to me what had happened.  One of his year 12 students - a female - had 
felt unwell.  He had taken her to the sick bay.  When he got to the sick bay, he unwisely put a comforting arm 
around her, gave her a hug and said, “You’ll be all right”, and left the room.  That was his story to me.  Her story 
was that in the room he attempted to kiss her.  He was under investigation.  I said to him at that time - his name 
was Clem Kadiddlehopper - “Clem, you know that when we were at teachers college together there were two 
rules.  One was to never, ever be alone in a room with a female student - never.  If you must talk to a female 
student, do it on the verandah, in the open, where everybody can see you.  Secondly, never ever touch a student.  
You have broken both those rules!”  Fortunately, after 12 months of suspension and investigation, he was 
exonerated and reinstated.  He was shifted from his school to another school.  Forever on his record is that 
allegation.  The stigma attaches to that forever.  So it does for all sex offenders.  We know that sex offenders 
tend to be serial sex offenders.  However, there is occasionally the one-off offence; the inadvertent moment.  The 
people who commit such offences are branded forever.  Under this legislation they must meet the stringent 
reporting requirements for a period of eight or 15 years.  I do not object to the register.  I do not object to any of 
the reporting requirements.  However, I sincerely hope that the discretion that is allowed in the process will 
allow justice to be done.  Justice is not the application of the law; justice is the application of the law with 
compassion.  As much as I hope we share a universal abhorrence of sexual offences against children, I sincerely 
hope that our abhorrence does not lead to injustice against foolish people.   

There is one other matter that, had I the time, I would speak about; that is, the need for strict confidentiality.  The 
Bill provides that only authorised people will have access to the register.  In that way confidentiality will be 
guaranteed or assured.  I do not think that confidentiality can ever be guaranteed, but it can at least be assured.  
My concern, however, is that registered offenders will be required to report annually to a police station.  The 
police station will then advise the register.  Once that information is on the register, confidentiality is assured.  
However, a person must attend annually at a police station to provide a range of details; that is, his name, his 
address, how many children live in his house, with whom he lives, where he works, the name of his employer, 
what sort of work he does, what sort of car he has, the registration of his car and the colour of his car.  That 
information is to be given annually to a police officer.  How will confidentiality be guaranteed?  That is a serious 
loophole in the legislation at which I had hoped a committee might look and perhaps recommend some further 
guarantees of confidentiality.   

I have used up my time.  The Opposition supports the Bill.  It is a very serious piece of legislation and it is a 
potentially dangerous piece of legislation, if it is misused.  However, it attacks a serious problem in our 
community.  That problem is so serious that were I to continue my parliamentary career, I would next year move 
for the establishment of a select committee into paedophilia in Western Australia, because that is a matter that is 
concealed in our society.  The Opposition supports the legislation.   

HON PADDY EMBRY (South West) [10.23 am]:  I understand the reasons for the legislation.  However, it is 
an appalling condemnation of our society that this sort of thing is thought to be necessary.  I will give a little 
example of when I thought seriously about this issue.  Last year I gave out sports prizes after the interschool 
sports day at our local school.  I made a point with a number of the smaller girls, very public of course, that, as 
they came up, instead of shaking their hand, I put my hand on their shoulder.   

Hon Derrick Tomlinson:  Oh!   

Hon PADDY EMBRY:  It was a potentially heinous crime, but this is political correctness gone absolutely 
absurd.  It was done very publicly.  There was not a problem.  I will not lower myself to the standards that 
society seems to think is necessary these days.   

HON CHRISTINE SHARP (South West) [10.25 am]:  I agree with other members that the overall objectives 
of the Bill are objectives that every decent person would share.  However, there are questions about how this Bill 
has been cast and whom its provisions will catch.  There is also the question of whether the Government has got 
the balance right.  From information I have read and comments I have heard from members, I am inclined to 
think that the balance is not quite right in the Bill.  In fact, this Bill is too indiscriminate.  It casts its provisions 
too wide.  For example, the Bill does not discriminate between the effect of an offence by an 18-year-old who is 
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fined for attempting to pinch the bottom of a 17-year-old, which could be called an attempted indecent assault of 
a child, and an offence involving a 50-year-old male who is jailed for 10 years for compelling a 13-year-old 
child to provide a sexual service.  In other words, they are relatively simple, trivial things as opposed to very 
serious sexual offences that are universally condemned.   

Hon Derrick Tomlinson:  The only defence, of course, is that there must be a conviction, but it can be for a 
relatively simple offence.   

Hon CHRISTINE SHARP:  Indeed.  The only defence is that a person must be convicted.  Even if the offence 
that a person committed was not serious, the full weight of these provisions would come down on him.   

The Bill casts a wide net.  It imposes reporting obligations upon child offenders and upon offenders whose 
sentences suggest that the offences they committed were not serious.  It is also retrospective in that reporting 
obligations will include some offenders who were convicted before the commencement of the legislation.  That 
is a very serious matter to include in the Bill.  The inclusion of sex offenders whose victims were adults also 
undermines the credibility of the Bill in that the rate of sexual recidivism is very low for this type of offence 
relative to other offences.   

Ironically, having said that the Bill is indiscriminate and its net is too wide, the one thing that the Bill apparently 
does not do is to deal with the largest victim group; that is, children who are abused by a family member who has 
not previously been convicted of a sexual offence.  My understanding is that the statistics on sexual offences 
suggest that this is the most prevalent type of sexual offence against children.  Yet, ironically, this Bill does 
absolutely nothing to protect this group, which is the largest of the victim groups.   

My colleague Hon Dee Margetts has coined a good phrase; that is, that this is tabloid legislation.  The Bill deals 
with a topic which has widespread support both within the Chamber and the community, but which has been 
hastily considered.  It is a great pity that this matter is before the House on, effectively, our last day of sitting, 
which precludes the consideration of some amendments to the Bill and this Chamber doing its work, as it 
normally would with other poorly drafted pieces of legislation, to assist in providing to the community much 
better considered laws for operation.  The Greens (WA) support the objectives, but we feel that, overall, the 
balance of this Bill is not right; in fact, the Bill is quite unbalanced.   

HON KIM CHANCE (Agricultural - Leader of the House) [10.30 am]:  I thank Hon Derrick Tomlinson, Hon 
Paddy Embry and Hon Chrissy Sharp for their support for the legislation.  I think Hon Paddy Embry probably 
summed up the feelings of all members when he said that it is a sad thing that we actually need legislation of this 
kind.  In a better world, of course, we would not need legislation of this kind, and we would all prefer to live in 
that world.  Sadly, we do not.  Sadly, a tiny minority of people make this legislation and its application 
important, because we have no higher duty than to protect our children.  I appreciate the comments that were 
made.  One or two questions were asked that I would like to deal with.  Hon Derrick Tomlinson raised an 
example.  My advice is that in the example that Hon Derrick Tomlinson raised - 

Hon Derrick Tomlinson:  It does not fit into any category; I used it as an illustration of the common principle.   

Hon KIM CHANCE:  Certainly, but the important point to remember in that consideration is that the legislation 
applies only to a convicted person; it does not apply to a person who has been accused but not convicted.   

Hon Derrick Tomlinson:  The same stigma applies.   

Hon KIM CHANCE:  Okay, but that may be the case anyway.  The other issue is to whom that person is 
required to report.  The person is required to report not simply to any police officer, but to a particular officer.  In 
any case, an appointment would be made beforehand through the district case manager to arrange that report.   

Hon Chrissy Sharp made the point that the legislation may not have the balance that it could have, and she may 
well be right.  Any time we seek to apply protection through legislation of this kind there is a risk, and Hon 
Derrick Tomlinson made that very clear.  There is a risk that we will get the legislation out of balance and it will 
infringe on people’s rights.  I agree that that is certainly a possibility.  That is something we will learn as we 
manage the application of the legislation.  I thank all members for their depth of knowledge and understanding of 
the legislation and the way in which they have dealt with it.   

Question put and passed. 

Bill read a second time. 

Committee 
The Chairman of Committees (Hon George Cash) in the Chair; Hon Kim Chance (Leader of the House) in 
charge of the Bill. 
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Clause 1:  Short title -  
Hon DERRICK TOMLINSON:  The short title of the Bill, the Community Protection (Offender Reporting) Act 
2004, may be a little misleading.  The second reading speech certainly indicates that the target of the legislation 
is that exclusive group of offenders who are perhaps wrongly categorised as paedophiles.  It is not only about 
paedophilia.  The class 1 offence of murder if the person against whom the offence is committed is a child may 
or may not be a sex offence.  Most of the class 1 offences relate to sexual offences against children under the age 
of 13, children under the age of 16, aggravated sexual penetration, sexual coercion and so on.  Class 2 offences 
relate to sexual offences against children, such as an occupier or owner of premises allowing unlawful carnal 
knowledge against a child to be committed.  Class 2 offences are sex offences but are not necessarily offences of 
paedophilia; some of them are offences of paedophilia.  Class 3 offences are not offences against children, and 
include murder if the person against whom the offence is committed is not a child; sexual penetration without 
consent, which used to be called rape, if the person against whom the offence is committed is not a child; 
aggravated sexual penetration without consent; and sexual coercion and aggravated sexual coercion of an adult.   
Let me turn to the short title, which is what we are talking about.  The Bill does not refer to community 
protection at all.  The Bill refers to establishing a register of a category of offenders - not merely offenders, but a 
category of convicted persons.  The names of the convicted persons in those three classes go on the register and 
they are then required to report annually for eight years, 15 years or life.  The Bill is primarily about a sexual 
offender register and a sexual offender tracking process, so that at any time the police record will show where 
the registered offender is, has been and will be.  I suppose that by having such a register we could say that we are 
protecting the community, if we assume that all those on the register are serial offenders who will in high 
probability offend again.  I believe the title of the Bill is misleading.  If I had had the opportunity, I would have 
moved an amendment to the title and would have presented something like the “Sexual Offenders Recording and 
Reporting Bill”, which would tell us exactly what the Bill is about.  The Bill is about those offenders being 
recorded, reported and tracked for the purposes of criminal investigation.  I would like to hear the Leader of the 
House’s justification of the title.   
Hon KIM CHANCE:  Indeed, I am informed that that is the title of the Bill in other jurisdictions, or something 
very close to that.  The words “offender reporting” and “community protection” were chosen to acknowledge the 
somewhat broader scope of this legislation, because, as the honourable member has indicated, it does include 
offences other than sexually related offences.  It is also to acknowledge the fact that we are talking about 
community protection in a broader sense, because the use of the term that is used in other States could be an 
impediment in some communities.  We want this legislation to be accepted by all communities, so that there are 
no cultural hang-ups about the use of sexual offender reporting, and to acknowledge that it does have a 
somewhat broader base. 
Hon DERRICK TOMLINSON:  I acknowledge that the Bill does go wider than sexual offences and includes the 
class 3 offence of murder.  All the others are sexual offences.  For example, class 2 offences are sexual offences.  
Class 1 includes murder and infanticide.  Although all the others are sexual offences, of course it does not restrict 
it to that category of offence.  For example, clause 11 on page 12 reads - 

A Class 2 offence is - 
(a) an offence against a provision listed in Schedule 2; 
(b) an offence under a law of a foreign jurisdiction the elements of which, if they had occurred in 

Western Australia, would have constituted an offence of a kind referred to in this section; 
(c) an offence under a law of a foreign jurisdiction that is prescribed by the regulations to be a 

Class 2 offence; 
(d) an offence an element of which is an intention to commit an offence of a kind referred to in 

this section; 
(e) an offence of attempting, or of conspiracy or incitement, to commit an offence . . . 

It can be any offence that at the time of conviction a judge decides should be a reportable offence.  I am still at a 
loss, other than by a tenuous argument, to see that this is community protection.  If it were community 
protection, we would have extended it further than applying it to those who are convicted.  Is the Leader of the 
House uncomfortable?  There are many persons in the community against whom disclosures are made, 
particularly disclosures of sexual offences against children.  In answer to a question in this place, Hon Barbara 
Scott was told that in the order of, I think, 200 disclosures -  
Hon Barbara Scott:  There are 2 000. 
Hon DERRICK TOMLINSON:  There are 2 000 disclosures against children in care.  Even if the subsequent 
investigation of the disclosure by Department for Community Development sex offence protection officers or the 
police sexual assault group does not demonstrate evidence or cannot produce evidence that would sustain 
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prosecution and conviction, the fact of the disclosure is permanently recorded.  At any time it may be used by the 
DCD against the person whose name is recorded as having been disclosed as a sexual offender - I use the term 
advisedly.  The DCD can use that information to impose prohibitions or restrictions upon the access of that 
person to a child or children.  Some people might say that is draconian, but it is a procedure for protecting 
children against a possible offender. 

Here we must accept the tenuous argument that this register is about community protection, not about police 
investigation.  The register of convicted offenders alone does not go far enough.  Just as the convicted offender 
has a very high probability, according to historical evidence, of reoffending, there is also perhaps a high 
probability - although not as high a probability - of the disclosed but not convicted offender reoffending.  We are 
talking about legislation in other jurisdictions.  I am not worried about protecting the citizens of other 
jurisdictions, but I am concerned about protecting the citizens of Western Australia under Western Australian 
law.  We should certainly facilitate the exchange of information through the national register, but we should 
extend it so that we have proper protection against convicted and potential offenders if those potential offenders 
are known to the relevant authorities.   

Clause put and passed. 
The CHAIRMAN (Hon George Cash):  The supplementary notice paper lists an amendment to be moved by the 
Minister for Housing and Works.  There is no obligation to move it.  If the Leader of the House does not intend 
to move it, I will put clauses 2 to 116 inclusive. 

Hon KIM CHANCE:  I do intend to proceed with that amendment, because although it has been presented as a 
government amendment, it was identified by the opposition spokesperson in the other place. 

Clauses 2 to 23 put and passed. 

Clause 24:  When the report must be made - 
Hon KIM CHANCE:  I move - 

Page 19, in the first paragraph of column 2 - To delete “30” and insert instead “53”. 

I understand that this amendment was proposed by the opposition spokesperson in the other place.  It occurred to 
me that an obligation may stand on the Government to move this amendment.  As such, I intend to proceed with 
it. 

Clause 24(1) of the Bill contains a table listing the time frames in which reportable offenders are required to 
make their initial report to the Commissioner of Police.  In particular, the Bill provides that an offender who is 
not in custody at the time of the commencement has 60 days in which to make an initial report.  The exception to 
this is when an offender is given a notice to report by police within 30 days of the commencement day.  The 
offender then has seven days from the day he received the notice to make his initial report.  It is worth noting 
that the national model Bill provides that such offenders - that is, those not in custody at the time of 
commencement of the Bill - have up to 90 days to report unless they receive notice within 72 days, in which case 
they have 28 days from the receipt of the notice to make an initial report. 

The Bill contains shorter time frames than was proposed in the national model Bill.  The shorter time frames in 
this Bill achieve a better balance between community protection and police intelligence benefits and the 
obligations that are placed on offenders.  During consideration in detail of the Bill in the other place it was 
realised that this combination of reporting time frames includes some inconsistencies.  For example, if an 
offender receives his notice to report on the thirty-first day, the seven-day reporting period would not apply and 
the offender would have up to the sixtieth day in which to make the initial report.  In order to redress this, it is 
proposed to amend the table in clause 24(1) to provide that an offender who did not receive a notice would be 
required to report on the sixtieth day and an offender who had received his notice within the first 53 days would 
be required to report within seven days.  This would ensure that all such offenders would be required to report 
within the 60-day period.  As I indicated, the opposition spokesperson on the Bill in the Legislative Assembly 
was consulted during the drafting of the amendment and supports the amendment. 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clauses 25 to 116 put and passed. 

Schedules 1 to 3 put and passed. 

Title put and passed. 

Bill reported, with an amendment. 
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Leave granted to proceed forthwith through remaining stages. 

Report 

Report of committee adopted. 

Third Reading 

Bill read a third time, on motion by Hon Kim Chance (Leader of the House), and returned to the Assembly with 
an amendment.   
 


